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to receive the testimony of a judge, given without objection, as to 
what took place before him in the former trial of a cause. On the 
other hand, it has been held that such testimony is competent. 
'There can be no legal objection to the testimony of a justice of the 
peace as to what occurred on a trial before him. Such testimony is 
common.' State v. Duffy, 57 Conn. 526, 18 Atl. 791. In Welcome v. 
Batchelder, supra, the court says, referring to the judge who gave 
testimony relating to a former trial: 'It is true that he might have 
been excused from testifying if he had insisted upon it. But it is 
no ground of exception that he did not insist upon his right to be 
excused.' This case was cited by the appellants in their brief, but 
is an authority for the appellee. Regina v. Gazard, 8 Car. & P. 595, 
and Agan v. Hey, 30 Hun (N. Y.) 591, are also cited by the appel- 
lants in support of their position. In the former case a grand jury 
were considering indicting a person for perjury, and it was proposed 
to examine a member of the grand jury who had acted as chairman 
of the quarter sessions at which the alleged perjury was committed. 
The grand juryman having expressed a desire not to be examined, 
the court advised the grand jury not to examine him. It is very 
probable that the reason why the court advised that the grand jury- 
man be not examined was because he objected to it. The difference 
in the facts between this case and the case at bar renders it value- 
less as an authority for the appellants. In the latter case the court 
ruled that it was error to receive the statement of the justice who 
had previously tried the case, as a witness, as to the ground upon 
which he placed his decision in the defendant's favor. The court 
stated, however, that he was a competent witness to prove all that 
occurred before him. So far as this case is applicable to the instant 
case it supports the claim of the appellee. McGrath v. Seagrave, 2 
Allen (Mass.) 443, 79 Am. Dec. 797, the only other case referred to 
by the appellants, simply holds that a magistrate may be called to 
prove a judgment when the record has not been extended. * * * 
The privilege accorded to a judge, on the ground of public policy, 
that he shall not be required against his will to give in testimony 
at the trial of a case a statement made before him, is a personal 
privilege of which he may avail himself or not, as he chooses. Such 
a statement is not privileged; it lacks the element of confidentiality 
which is essential to a privileged communication. Wig. Ev. § 22*5. 
There is no basis either in reason or authority for setting aside the 
findings of the jury in this case, because the court received the tes- 
timony of the judge of probate, given without objection, as to a 
statement made in proceedings before him." 



Corporations — Service of Process on— What Constitutes Business 
within State. — The United States Supreme Court in the case of 
Philadelphia, etc., R. Co. v. McKibbin, 37 S. Ct. 280, decided on 
March 6, 1917 what constitutes doing business within a state so as 
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to make a railroad corporation liable on the service of process 
therein. The summons in the case was served upon the president 
of the corporation while passing through New York, engaged ex- 
clusively on personal matters unconnected with the company's af- 
fairs. Whether or not the service itself is sufficient the court did 
not decide holding on the following facts that the defendant was 
not engaged in business within the state. "No part of the Phila- 
delphia & Reading's railroad is situated within the state of New 
York. It has no dock, or freight or passenger ticket office or any 
other office or any agent or property therein. Like other railroads 
distant from New York, it sends into that state, over connecting 
carriers, loaded freight cars, shipped by other persons, which cars 
are, in course of time, returned. The carriage within the state is 
performed wholly by such connecting carriers, which receive that 
portion of the entire compensation paid by the shipper therefor; 
and the Philadelphia & Reading receives only that portion of the 
compensation payable for the haul over its own line. The Central 
Railroad of New Jersey is such a connecting carrier, and has a ferry 
terminal at the foot of West 23d St., New York City. It issues 
there the customary coupon tickets over its own and connecting 
lines, including the Philadelphia & Reading and the Baltimore & 
Ohio. The whole ticket, in each case, is issued by the Central Rail- 
road of New Jersey; and each coupon so recites. In these tickets 
there is a separate coupon for the journey over each of the connect- 
ing railroads; and the coupon for the journey over each such rail- 
road bears also its name. Each coupon is declared thereon to be 
'void if detached.' The Philadelphia & Reading receives in ultimate 
accounting between the carriers, that portion of the fare which is 
paid for the journey over its own line. Passengers for joints on 
the Philadelphia & Reading or on the Baltimore & Ohio, or beyond, 
may reach these railroads over the Central Railroad of New Jersey. 
At various places in and on this ferry terminal are signs bearing 
the name 'Philadelphia & Reading,' 'P. & R.,' or 'Reading,' — and also 
like signs of the 'Baltimore & Ohio,' or 'B. & O.' In the New York 
Telephone Directory there are inserted the words 'Phila. & Reading 
Ry., ft. W. 23d St. Chelsea 6550.' These signs on the terminal, this 
insertion in the telephone directory, and the information given in 
response to inquiries at the ticket office or over the telephone, are 
all designed to facilitate an encourage travel and for the convenience 
of the public. Neither the Philadelphia & Reading nor the Balti- 
more & Ohio has any office or any employee at the terminal. The 
Philadelphia & Reading did not direct the insertion of its name in 
the telephone book. Chelsea 6550 is the number of the trunk line 
of the Central Railroad of New Jersey; and that company pays the 
whole expense of the telephone service. 

"An affidavit on plaintiffs behalf, states that the names of the Phila- 
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delphia & Reading Coal & Iron Company and of the Philadelphia 
& Reading Trans. Line, Towing Dept., appear in the telephone di- 
rectory as at 143 Liberty Street, telephone number 5672 Cortlandt; 
and upon information and belief alleges, that these are subsidiary 
companies of the Philadelphia & Reading, and 'tow the cars of said 
company from the Jersey points to the city of New York.' 

"The finding that the defendant was doing business within the state 
of New York is disproved by the facts thus established. The de- 
fendant transacts no business there; nor is any business transacted 
there on its behalf, except in the sale of coupon tickets. Obviously 
the sale by a local carrier of through tickets does not involve a 
doing of business within the state by each of the connecting car- 
riers. If it did, nearly every railroad company in the country would 
be 'doing business' in every state. Even hiring an office, the em- 
ployment by a foreign railroad of a 'district freight and passenger 
agent . . .to solicit and procure passengers and freight to be 
transported over the defendant's line,' and having under his direc- 
tion 'several clerks and various traveling passenger and freight 
agents,' was held not to constitute 'doing business within the state.' 
Green v. Chicago, B. & Q. R. Co., 205 U. S. 530, 51 L. Ed. 916, 27 
Sup. Ct. Rep. 595.- Nor would the fact, if established by competent 
evidence, that 'subsidiary companies' did business within the state, 
warrant a finding that the defendant did business there. Peterson 
v. Chicago, ;R. I. & P. R. Co., 205 U. S. 364, 51 L. Ed. 841, 27 Sup. 
Ct. Rep. 513." 



Constitutional Law — Due Process — Attachment of Money in Bank 
on Service by Publication. — A preliminary order of court enjoining 
a bank from the payment of a deposit, made by the husband in a 
divorce proceeding, and a subsequent order enjoining the payment 
of any part of the same to the husband and ordering it to be paid 
to the wife is not a deprivation of property without due process of 
law when the husband is a nonresident of the state, not personally 
served with process within the state, had not voluntarily appeared 
in the suit but has been served by publication only, is held in the 
case of Pennington v. Fourth Nat. Bank, 37 S. Ct. 282. Recogniz- 
ing the right of control by a state of the property within its borders, 
that such control is not abridged by the Fourteenth Amendment, 
that bank deposits are an example of such property and in fact those 
most frequently applied to the satisfaction of obligations of absent 
debtors the court concludes as follows: 

"It is asserted that these settled principles of law cannot be ap- 
plied to enforce the obligation of an absent husband to pay alimony, 
without violating the constitutional guaranty of due process of law. 
The main ground for the contention is this: In ordinary garnish- 



